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Loan Sellers Urged to Boost Access

Some attorneys and investors are encouraging loan sellers
to provide access to the one party buyers most want to talk to:

the borrower.

When a mortgage is being shopped, the lender often

demands that a prospective buyer agree
not to contact the borrower. That can
preclude the buyer from determining
the borrowers ability and willingness to
make good on the loan.

“The buyer doesn't know if the bor-
rower will simply roll over and give the
property up to the lender, or whether
he will fight like holy heck to avoid giv-
ing the lender the keys,” said real estate
attorney Bruce Stachenfeld of New

York law firm Duval & Stachenfeld.
“This uncertainty usually leads to a
lower bid price for the loan”
Stachenfeld is advising lenders to
be flexible about the “no prior com-
munication” clause included in
most loan-sale confidentiality
agreements. “I would never suggest

that a seller should always allow a

buyer to speak to the borrower —

just that the seller should consider
it a possible option in connection
with a loan sale,” he said.

Fund shop Angelo, Gordon & Co. of New York is often willing to
bid more for a loan if it can contact the borrower, said Adam
Schwartz, head of US. real estate investments. “By allowing a
buyer to speak with the borrower, the risk premium that is priced
in by the buyer to deal with the uncertainty of the timing and risks
of drawn-out fighting or litigation is minimized, and should result

in a higher price for the seller;” said Schwartz. He added that
Angelo Gordon has acquired about 20 loans over the past year, in
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some cases after getting permission to speak to the borrower.
The main reason lenders want to keep buyers and borrow-

ers apart is fear of giving up control of the situation. One con-

cern: The buyer and borrower might end up colluding against
the lender. For example, if the borrower has a liability claim

against the lender for allegedly not

fulfilling all of the loan terms, the
’ borrower might enlist the prospec-

tive loan buyer to switch sides and
provide financial support to the
borrower, perhaps in return for a
stake in the property.

What's more, lenders are wary of
exposing borrowers to unscrupulous
or frivolous players.

“It might seem okay to let people
talk to the borrower if you are mar-
keting your loan to a very narrow
group,” said one veteran loan broker.
“But it could potentially become a cir-
cus.
“For example, say you own your
house, and your lender decides to sell
your mortgage. All of a sudden your
phone is ringing off the hook. You hear,
‘Do you plan to refi? I can get you a
quarter percent less’ If everyone was

acting in good faith and everyone was
reputable and everyone was courteous, it

would be fine. But the world doesn’t always work that way”
Still, Stachenfeld said that in some cases, letting buyers and
borrowers talk can be the best approach. “In the right circum-
stances, it can make it a lot more likely that the transaction will
close,” he said. “This is because everyone is at the table trying to
make a win/win/win deal, as opposed to figuring out how a
party not at the table gets taken to the cleaners.” <
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